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The purpose of =, 1264 (95th Coug.) is to consclidate
ana reform the basic laws presently controlling Federal
procurement and to replace them with a3 single, all-inclusive
statute. The bill provides for: putting negotiation om an egqual
footing with formal advertising without writtem justification;
significantly increasing the use of performance type rather thaa
detailed specifications; requiriny certified cost ana pricing
data for sole-scrrce procurements over $10,000; and waiving
various surveillance requirements over contractors' activities.
The surveillance requirements should not be waived because,
although a contractor's business ofperations may consi=t of 75%
or more commercial and coupetitive Government contracts, there
is no assurance that the other 25% or less of Government
contracts is being conducted in a manner to protect the
Government's interest. Cost Ac:ounting Standards do not
constitute a Government curveillance requirement having an
effect on performance of contracts. The provision for executive
agency examinations to verify cost data should be altered to
provide that examinations be conducted "only when necessary to
insure contract performance zud/or to evaluate the accuracy,
completeness, and currency of data certified unuer section 305
of the bill." The requirement for purchase descriptions nmay
unduly innibit the use of definitive specifications in
situations where the benefits of standardization outweiga %the
advantages of such descriptions. (Author/QN)
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Mr. Chairman and Members of :he Committee:

We are pleased to appear here this morning to present ou:
views on the proposed legisiation. S. 1264, to provide policies,
methods, and criteria fcr the acquisition of property and ser-
vices by executive agencies. As requested, we will present our

views on Title VIl--Protests--at the planned hearing on July 27.

Tne purpose of the bill is to consolidate z2nd reform the

basic laws presently controlling “ederal procurement and to replace

them with a single, all-inclusive statute. The bill's underlying
aim 1s to update management of Federal procurement as proposed
by the Commission on Government Procurement. Among other

things, its purposes are to muve toward greater reliance cn



effective competition, to minimize sole-source awards, and
to cut back on the use of detailed product specifications and
reculatory controls.

The Commission on Federal Paperwork has also endorsed
consolidation of the two basic procurement statutes. It
reccrmended further that reform legislation be directed toward
reducing or eliminating unnecessary paperwork and lessening
the administrative oburden on the procurement process.

we can certainly support these objectives; the guestion
is, how can we best achieve them and at the same time protect
the interest of the Government as a buyer?

The Procurement Commission recommended that legislation be
enacted to eliminate incernsistencies in the two primary procurerment
statutes and that they be consolidated to the extent appropriate.
In addition to consolidation, the propoced legislation wouid make
some substantive changes. For example, the bill provides for
(1) putting necotiation on an egual footing with formal adver-
tising without written justification, (2) significantly
.ncreasing the use of performance type rather than detailed
specifications, (3) requiring certified cost and pricing data
data for sole-source procurements over $10,000 instead of
$100,000 as now provided for, and (4) waiving various surveil-
lance resgquirements over contractors' activities. A more detailed
comparison of the more pertinent Procurement Commission recommen-
dations with related provisions of S. 1264 is presented in

attachment 1.



We certainly support the general objectives of the legis-
.lation and are pleased with the initiatives which you have taken
in irtroducing S. 1264. We believe that the hill takes a con-
structive approach toward the solution of a number of long stand-
ing procurement problems. There are some areas, howewar, where
changes in the bill appear desirsble and we will limit our
comments to those areas. A complete statement of our views,
including comments on areas of lesser significance, is contained
in a letter to the Chairman (see attachment 2). A highlight of
comments follows.

Government Surveillance Requirements--Section 509

An important point in section 509 is to reduce Government
regulation and surveillance where more than 75 percent of a
contractor's business, as measured Ly total sales volume, is
being ¢onducted under commercial and competitive Government con-
tracts. This provision of the bill is very similar to a program
adopted by the Department of Defense sevevral years ago called the
Contractor Weignted Average Share in Cost Risk, or CWAS. Under this
program. evaluations of the reasonableness of certain allow-
ahle indirect expenses are eliminated for contractors having a high
percentag2 of fixed-price Government contractc and non-Government
business. The argument is that such contractors have enough
competitive motivation co minimize overhead costs.

We at GAO stroncly support eliminating unnecessary Government
reguiations. It is very important, however, to keep essential

controls.



The term "Government surveillance requirements" denotes
reviews by Government officials of contractor activities affecting
performance of Government contracts. The surveillance requirements
that could be waived under the bill include (1) agency management,
procurement system, and property reviews, (2} determinations
of the reascnhableness of indirect costs, (3) provisions of the
Cost Accounting Standards Act, (4) advance agreements for indepen-
dent research and development and bid and proposal activities, and
(5) provisions of the Renegotiation Act. The controls were de-
veloped over time as their need was demonstrated through ex-
perience in administering contracts. We believe they are still
neaded. We oppose removing these controls and urc.: that the
entire section be deleted. The Procurement Commission did not
recommend eliminating such controls, except in regard to advance
agreements for independent research and development and bid and
preposal activities as discussed on page 3.

It is our opinion that although a centractor’s business
operatiors may consist of 75 percent or moie commercial and
competitive Government contracts. there is no assurance that
the other 25 percent or less of Government contracts is being
conducted in a manner to protect the Government's interest.

Like any mechanical approach the formula gives an appearance
of control which may have no relationship to quality and
effectiveness of the contractnr's operations. Our opinion
is based on the following.

Regarding agency management, orocurement system, and
property reviews, on March 8, 1976, we issued a report to the
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Congress entitled, "Second GAO keport on Need for Better Con-
trol Over Government-Furnished Material Provided to Defense
Overhaul and Repair Contractors" (PSAD-76-78). We found that
the Air Force did not have adequate control over more than
$200 million of material given to overhaul and repair contiac-
tors every year. We found one case of apparent misuse of

$2.5 million of Government-furnished material. We recommended
increased surveil'lance by Government property administrators
when the contractor is doing commercial and Government work

at the same location.

On December 27, 1976, we issued a report to the Congress
entitled, "Administration of Repair Contracts Needs Improvement”
(PSAD-76-179). We found that a number.of contractors who were
awarded contracts for repair and overhaul of Government equip-
ment ordered and received about $2.2 million of Government-
furnished material during 1974 and 1975. These contractors
were responsible for keeping accounting records of this material.
In some cases we could not determine from the contractors’
records how the material was actually used. We recommended
increased property reviews by the General Services
Administration.

In regard to determinations of the reasonableness of in-
direct costs, on March 9. 1977, we issued a report to the
Joint Committee on Defense Production entitled, "Increased
Costs to Government under the Department of Defense Program
to Reduce Audits" (PSAD-77-80). We found that even though
contractors met the CWAS conditions for eliminating agency
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reviews of the reasonableness of indirect costs, there was
no guarantee that contractors were effectively controlling
such costs. For example, because of CWAS, the reasonableness
of a contractor's expenses for use of private aircraft that
exceeded equivalent commercial travel costs by $733,000 in a
2-year period could not be questioned. At another CWAS
qualified plant location, the reasonableness of automatic data
processing equipment leasing costs amounting to $12.4 million
could not be guestioned. At another plant of the same con-
tractor that was non-CWAS qualified, however, the Defense
auditors guestioned the reasonableness of éxcess lease costs
over ownership costs. The costs of ownership would have amounted
to §561,000 less than the $3.3 million in lease costs.
On May 19, 1977, we issued a report to the Congress en-
titled, "Contractor Pension Plan Costs: More Coatrol Could
Save Department of Defense Millions"™ (PSAD-77-100). We pointed
out that nine Department of De._ense contractors had over
$109 million in questionable pension plan costs that were or will
be charged to the Government as indirect expens... These charges
resulted from
~--unrealistic actuarial assumptions used
in computing annual pension plan
contributions,
--inequitable allocation of pension plan
costs to Government contracts,
-~-qguestionable changes in actuarial cost

methods that increased charges to the

Government, and



--inadejuate Department of Defense audics
of contractor pension plan charges to
Government contracts.

Although the Department of Defense had obtained some fairly
large reductions in improper charges to the Government for
pension plan costs, in May 1975 the Department suspended its
requirement for conducting pension plan reviews at contractor
locations that were CWAS-qualified. 1In response to our recom-
mendation for a reinstatement and strengthening of its pension
Plan reviews, the De} irtment advised :that an evaluation of the
CWAS progqram is underway and our recommendaticn will be
considered.

It is also important to note that while both the Defense
CWAS program and section 509(b) provide fcr relieving gqualified
contractor profit centers from any Government gquestioning as

to the reasonableness of indirect overhead costs, the Govern-

ment audi“ors can and should review the allocation ard allow-

ability cf such costs to Government contracts. In many
cases, we believe little additional audit work is required to
determine the reasonableness of costs over that required %o
evaluate allocation to ard alluwability of such costs under
Government contracts.

Further, we do not agree that the Cost Accounting Standar(s
constitute a Government surveillance requirement having an effect
on performance of Government contracts. The principal func-
tions of Cost Accounting Standards are to achieve (1) increased
uniformity in accounting practices among Government contractor-:
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and (2) consistency in accounting treatment of costs by individual
Government contractors. We believe that the authority to
waive the applicability of the Cost Accounting Standards should
remain with the Cost Accouanting Standards Board. In tihis
.egard, the Board is now considering a further exemption of
certain categories of contracts designed particularly to reduce
their applicability to small business or segments of companies
which have only a small percentage of their business in work
covered by the standards.

In regard to advance agreements for independent research
and development and bid and proposal activities, such agreements
could be waived for corntractors meeting the 75-percent provision.
When advance agreemenvs are negotiated, agency officials rerform
technical evaluations cf such activities, review costs for
reasonableness and allocability, consider.relevance to agency
operations, and establish ceilings reducing proposed costs. These
essential agency controls should not be eliminated. Our position
on this matter is not in accord with the majority recommendation
of the Procurement Commission, but agrees with that of the dis-
senting position of 5 of the 12 commissioners.

In regard to the Renegotiation Act, this requirement is
not a contractor activity having a bearing on contract admin-
istration or performance, and should be left in the hands of
the Renegotiation Board.

Access to Records--Section 306

Section 306(a) provides that the Comptroller General and
executive agencies are entitled to access to records pertaining

8



to a negotiated contract, subcontract, or amendment, stating
in part,
"*#**including fc: the purpose of evaluating the
accuracy, completeness and currency of data
certified under section 305, all such hooks,
records and other data relating to the negotia-
tion, pricing, or performance of the contract
or subcontract.”

While we do not believe it is the intent of the bill, this
language could be interpreted to mean that our Office can only
use data relating to "negotiation, pricing, or performance" to
check the accuracy, etc., of certified cost data. Presently,
we can use all pertinent data, including that related to
"negotiaticn, puicing., or performance," for such purposes as
evaluating the reasonableness of a contractor's price, the
effectiveness of agencies' negotiation procedures or, as this
section provides, the adequacy of certified cost or pricing
data. We must have full access to zll pertinent cuntractor data
in order to fulfill our responsibility to report (o the Congress
on whether the Government's interests are being properly pro-
tected in the award and performance of contracts and subcon-
tracts. To avoid any possibility of misunde:standing, we
recommend that reference to the Comptruller General be elimi-
nated from the section 306(a) and a new section be added
as follows:

"Until expiration of 3 years after final
payment under a contract negotiated or
amended under this title, the Comptroller
General of the United States, or his
authorized representatives, are entitled to
inspect the plants and examine any books,
documents, papers, records, or other data
of the contractor and his subcontractors

9



that pertain to and involve transactions
relaiing to the contract or subcontract,
or the amendment thereof, including data
relating to the negotiation, pricing, or
peiformance of the contract or subcontract.
This provision may be waived for any con-
tract or subcontract with a foreign con-
tractor or subcontractor if the Agency
head determines, with concurrence of the
Comptroller General, that waiver would be
in the public interest."

As a further point, whkile saction 306(a) provides for execu-
tive agencies to have access to contractors' books and records
to evaluate the accuracy, completeness, and currency of certi-
tified cost data, section 306(b) states that inspections
and examinations by executive agencies under subsection (a)
shall be conducted "***onlv when necessary to insure
contract performance.”

It is possible that examinations to verify cost data could
be considered unnecessary to insure contract performance,
we believe it is essential for the executive agencies to be
able to condict such examinations. To avoid any ambiguity,
we recommend that the first sentence of section 306(b) be altered
to provide that executive agency examinations shall be con-
ducted "**#*only then necessary to insure contract performance
and/or to evaluate the accuvracy, completeness, and currency of

data certified under sectioa 305."

Invitation for Sealed Bidz--Section 202

This section provides that purchase descriptions are re-
quired to be set forth in functional terms "to the extent
practicable and consistent with the needs of the agency." The
agency head (or, upon designation, the head of a procuring

10



activity) is required to approve the preparation and use of
definitive product specifications. We believe this requirement
may uvnduly inhibit the use of definitive specifications in
situations where the benefits of standardization may outweigh
the advantages of using a purchase description stated in
functional terms. For example, it could be necessary to use
detailed drawings and specifications for specific parts or
components to be used in the repair of previously icquired
end items.

This completes our statement, Mr. Chairman. We will be

glad to respond to any questions.
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Attachment 1

Comparison of Applicable Procurement

Commission Recommendations and Related

Provisions.of Federal Acquisition Act

Commission Recommendations

A-2. Consolidate exist...; legis-
lation to provide a cormon
statutory basis for estavlish-
ing fundamental procurement
policies and procedures appli-
cable tn all executive agencies

Treatment in S. 1264

$.1264 counsolidates and goes besyond. the
existing basic procurement statues, the Armed
Services Procurement Act of 1947 and the
Federal Property and Administrative Services
Act of 1949.

The principal areas where S.1264 goes

beyond the Procurement Commission recommenda-
tions are as follows:

1.

Negotiated procurement is put on an
equal feoting with formally advertised
procii-ement and written justifications
are no longer required for negotiated
procurement.

The use of performance type specifications
is given strong endorsement and use of
detailed specifications is discouraged.

Certified cost and pricing data is
required for sole source procurements
over $10,000 instead of $100,000 as now
required.

Waivers of certain Government surveillance
requiremnents are authorized when contractor
operations are largely conducted under
commercial and competitive Government
contracts. The waivers apply to

(1) agency mangement, procurement system
and property reviews;

(2) determinations of the reasonableness
of indirect overhead costs;

(3) provisions of the Cost Accounting
Standards Act;

(4) advance agreements for independent
research and development and bid
and proposal activities; and

(5) provisions of the Renegotiation Act.



A-C. Authorize competitive nego-
tiaticn as an acceptable, alterna-
tive to formal advertising, but
require documented reascns for
its use in procurements over
$10,000

A-4. Extend competitive negotiated
procurement provisions to all
agencies, provide for competi-
tive rather than maximum number
of solicitations, facilitate use
of clarifying discussions, and
require evaluation criteria in
solicitations if basis of expected
award is other than lowest cost

r=5. Require debriefings when

requested by unsuccessful pro-
poser in negotiated procurement

A-6. Authorize sole-source pro-
curement when competitive pro-
cedures cannot be used, but
require appropriate documenta-
tion for procuremcits over
$10,000 and agency approval
at higher administrative levels

A-7. Raise $2,500 ceiling for use
of simplified purchase proce-
dures to $10,000; OFPP reexamine
at least every 3 years

A-8. Authorize use of multiyear
contracts with annual appropria-
tions for clear’y specified, firm
rejuirements

A-9. Repeal contractors' subcon-
tract notificatiorn requirement

A-10. Establich a single Govern-
ment-wide coordinated system
of procurement regu’ations under
control of OFPP

Attachment 1

Sec. 101(b) places competitive negotiation on
an equally vaiid alternative basis with com-
petitive sealed bids and small purchase method

without requiring written justification fur its

use. -

Sec. 302(a) is basically in agreement; it pro-
vides for soliciting a sufficient number of
sources and for evaluation factors where price
is not expacted tn be deciding factor. Sec.
303(a) provides for clarir,ing discussions.

Sec. 303(d) does not require debriefings and
only requires prompt notification of award
to all unsuccessful offerors.

Sec. 304(a) is in agreement.

Sec. 401(a)(b; is in agreement.

Sec. 504 is in agreement. We are suggesting
a change to the effect that payment of obli-
gations after first year be made subject to
availability of appropriations.

10 U.S.C. 2306 and 41 U.S.C. 254(b) requiring
contractors' subcontract notification is
repealed by Section 802.

Sec. 102(a) is in agreement and establishes
a 2 year requirement for completion.



B-10. Establish a policy recog-
nizing that independent R&D
and bid proposal costs shoyuld
receive uniform Governmeni-
wide treatment as necessary,

ith agency policy exceptions
appraved by OFPP. For con-
trac’ors with more than 50
percant cost-type contracts,
use ovesent DOD approach with
trade-offs vermitted betweer
IR&D and B&P dollar ceilings
and make amounts allowable
relevart to agency function;
for contractors with less
than 50 percont cost-type con-
tracts, accept IR&D and B&P
without question as to amount
{with dissent)

J-2. Extend Truth-in-Negotiations
Act to all procurement agencies;

develop coordinated regulations
for interpreting and applying
act

J-4. Extend Renegotiation Act to
contracts of all Government
agencies

Attachment 1

Sec. 509 treatment of IR&D and B&P costs

is basically in accord except that the

50 percent or less threshold of cost-type
contracts for accepting IR&D and B&P without
question is reduced to 25 percent. Under
these circumstances, the agency head may
grant o waiver from advance agreements with
the contractor for a period not to exceed

2 years.

Sec. 305 extends the Truth-in-Negotiation Act

to all executive agencias but makes the followinc

changes in its provisions:

1. Distinguishes between cost data and
price data.

2. Requires certifiad cost and price data
for sole-source preccuremzits of over

$10,000 instead of %100,000, and a

defactive pricing clause in the contract.

3. Certified price data required for all
nther procurements over $10,000.

4, For procurements over $10,0C0 but less
than $500,000, the contracting officer
at his discretion may require certified
cost data.

Sec. ‘509 authorizes waiver of Renegotiation Act
provisions for contracts and subcontracts with
a contractor who has 75 percent sales under
commercial and competitive Goverrment contracts.
There is no provision for extension of the
Renegotiation Act to all Government contracts.
This would, of course, be more appropriately
covered in the Renegotiation Act.

———.



Attachment 2

COMPTROLLER GENERAL OF THE UNITED STATES
WASHING "ON, D.C. 20348

B-183079

The Honorable Abraham Ribicoff

Chairman, Committce on
Governmental Affairs

United Stateg Senate

Deapr ilr, Chalrman:

By letter dated May 25, 1977, you requested our views on
S. 1284, 95th Congress, to provide policies, methods, and cri-
teria {:r the acquirition of property and services by executive
agencies.

1Mis bill is direct)/ related to a prior bill, S, 3003 introduced
during the 94th Congri:ss. The proposed legisiation incorporates
several new and rewo ‘ked provisions many of which are respon-
slve to the comunents submitted ¢ your Committee by a number
sources, including this Cffice (B-183079, September 28, 1978
copy enclosed) regarding S, 3008,

The purpose of thi: oill, like S, 3003, is to consolidate
an&t modernize Federal procurement and to promote effective com-
petition,

Cur initial comments are directed towards Sections 308 and
308 which concern the o-srations of thig Office. As requested, we
will present our views on Title VII, Xrotests separately on July 27,

Section 308 - Access to Records

Tkis section includes a provision which states that the Coxzp-
troller and executive agencies are entitled to access to records
which pertain to the negotiated contract, subcontract or amendment
"including for the purpose of sevaluating the accuracy, complateness
and currency of data ccrtificd under Section 305, all such booxs,
records and other data reliting to *he negotiatlm. pricing or per-
formance | the cantract or subconiract. ' While we do not belisve
it is the is antion of the bill, this language in the sccess-to-records
provision could be interpreted to mean that cur Office can use dats
relating to "negotiation, pricing or performance” only to check the
accuracy, etc. of certified con: zad price data, Presently we use
31l pertinent data, including that related to "negotiation, pricing or
performance” for suck purposes as reporting on the reasonabicsess
of a coutractor's price, the effectivensss of agencies' negotiatioa
procedures or, as this section provides, to determine the adequacy,
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ete, of certified cost or pricing data. ¥Full access to such data

is needed to fulfill our responsibility to rsport io the Congress

on whether the Goveranment's interests ure being properly protected
in the award and performance of contracts. To avold any possible
misunderstanding, we recommend that reference to the Comptroller
be eliminated {rom the present Section 30G(a) and a new section
added as follows:

"TUntil expiration of three years after final

payment under a contract n.zgotlated or amendad
under this title, the Comptroller General of the
Taitad States or his authorized representatives

are entitled to inspect the >lants and examine any
books, documents, papers, records or other

data of the contractor and his subcontractors that
asertain to, and involve transactioas relating to the
contract or subcantract or to the amendment thereof,
including data relating to the negotiation, pricing, or
performancs of the contract or subcoatract, This
provision may be waived for any contract or subcon~
tract with a foreign contractor or subcontractor, if
the Agency head determines, with concurrence of the
Comptroller General, that waiver would be in the
public interest, "

Further, while Section (a) provides {or executive agencies to

. have access 10 contractor's books and records for the purpose af
evaluating the accuracy, completeness, and currency of certified
cost data, Section (b) states, that inspections and examinations

by executive ageacies under Section (a) shall be conducted

"only when necnssary to insure contract performance’. This
creates a posaible ambiguity as examinations to verify cost data
may not be considered as 'necessary to inture contract performance. "
To avoid any ambiguity we recommend that the first sentence of
Section (b) be aitered to provids that executive agency axaminations
shall be conducted "only when necessary to insure contract per-
formance snd/or to evaluate the accurscy, completeness and
currency of data certified under Section 205."

Government Surveillance Bgulrcments - Eection 509

An important thrust of the bill in Section 509 is to reduce
Government regulation and surveillance where liore than 73 pere

of the bill is very similar to a program adopted by the Department
of Defense several years ago called the Contractor Wel Average
Share in Cost Risk or CWAS, Under this program,

of the reasonableness of certain indirect overhead costs are elim-
insted for contractors having a high percentage of fixed-price

o3
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Government contracts and non-Government business. The theory
is that such coatractors have suificient competitive motivatioa to
minimize overhead costs.

We, at GAC, strongly support the climination of unnecessary
Government regulationg., IR i3 very important, however, to main-
taia essential controls, Cn March 9, 1377, we issued a report
to the Joint Committee on Cefense Production entitled, "Increased
Costs to Goverament under the Department of Defense Program to
Roduce Audits' (PSAD«77-80). In our review, we found that CWW.AS
did aot guarantee that overhead costs would be controiled effectively.
For example, because of CWAS, the reasoaableness of a contractor's
exnanscs for use of private aircraft that exceeded equivalent com-
merciul travel costs by $733,000 in a 2-year period could not be
questioned. At another CWAS qualified plant location, the reagsonable-
ness of automatic data processing equipment leasing costs amounting
to $12. 4 million could not be questioned., At ancthe- plant of the
same contractor that was non-CWAS qualified, hov rer, the Cecfense
anditors questioned the reascnableness of excess leage costs over
ownership costs. The costs of ownership would have arnounted to
$3581, 000 less than the $3. 3 million ia lease costs.

Cna May 19, 1977, we issued a report to the Congress entitled
"Cantractor Pension Plan Costs: 3More Control Could Save Depart-
ment of Defense Millions, " (PSAD-77-100). In this report, we
pointed out that nine Department of Dafense contractors had over
$100 million in questionable pension-plan costs that were or will
be charged to th» Government as overhead expense. These changes
resulted from

=-unrealistic actuarial assumptions used in computing
axoudl peasion-plan contributions;

=~inequitable allocation of pension-olan costs to Govern-
ment contracts;

~=questionable changes in actuurial cost methods that
ucreased charges to the Government; and

~-inadequate audits by the Department of Defense of
cautractor pension-plan charges to Government con-

Although the Department ¢f Defease had obtained sume fairly
large reductions in improper charges to the Government for pension~
plan costs, in May 1975, the Depariment suspended its requirement
for conducting pension-plan reviews at contractor locations that
were CWAS-qualified. In response to our recommendation for
8 reinstatement aad streugthening of its pension-plan reviews,
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B-133079

the Department advised tuat an evaluation of the CWAS program
is underway and our recammendation will be considered.

It s also important to note that while both the Defensa CWAS
program and Section 505.b) provide for relieving qualified con-
tractor profit centers {rom any Government questioning as to the
reasonableness of indirect overhead costs, the Government
Suditors can and should review the allocation and allowability of
such costs to Government contracts. 10 many cases, we believe
little additional audit work 13 required to dstermine the reasonabie-
ness of costs over that required to evaluate allocation and allowability
of such costs to Government contracts. Thus, we recommend that
the waiver of the determinations of the reasa.ableness of indirect
over-head costs be dropped from the bill.

The list of waivers aiso inciudes (1) agency management,
arocurement system and property reviews, (2) determinations of
reasonableness of indirect over-head costs, (3) provisiona of the
C st Accounting Standards Act, (4) advance agreements for inde-
pendent research and development and bid and aroposal activities,
and (5) provisions of the Renegotiation Act. We are opposed 10
removing theae controls and urge that the entire section be deleted.
The controls were develoned by the Government to safeguard its
cantract administratioa intarests and we belleve they are still needed.
Ia regard to the Renegotiation Act, this requirement is not a can-
tractor activity having a bearingz on contract admiaistration or
performance.

The principal fuuctions of Cost Accounting S'andards are to
achieve (1) an increased uniformity in accounting practices among
Covernment contractors and (3) consistency in accounting treatment
of costs by Individual Government contractors. We bellieve that
the authority to waive the appiicability of the Cost Accounting Stand~
ards should remain with the Cost Accounting Standards Board.

In regard to advance agreements for independent regearch and
development and bid and proposal activities, such agreements could
be walved for contractors meeting the 75 percent provision, When
advance agreements are negotiated, agency officials perform technical
evaluations of such activities, review costs for reascuableness and
allocability, consider relavance to agency operstions and establish ceil-
ings reducing proposed costs. These essential agency controls should
not bs eliminsted. Our position om this matter {s not in accord with the
majority Recommendation B-10 of the Procurement Commission but
sgrees with that of the dissenting position of five of the Commissioners.

However, in the event this section is retained we uffer the following
comments regarding the text of the section.

.‘.
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Zectioa 509(a)

This provision states that the 75 percent threshold for waiver
ol Government surveiliance requirements be applied only to separately
managed and accounted for portions of a contractor's operation.

The final portion >f this saction has been written to provide
in part, "'* # ¢ where the Government awarded {irm fixed-price
type contracts or where price was the deciding or a significant
factor for award.”" This apoears to be an attempt, by the addition
of the ph.asge, ''or where price was the deciding or a significant
factor for award’ to provide that the competitive fixed-price con-
tracts referred to be contracts where price is a significant factor
in the award. Howsver, this phrase does not accomplish this
purpose because the introduction of the added phrase by the words

‘or where" makes it unciear that the contracts referred to must
be competitive fixed-price contracts., This may be remedied

by eliminating the "or where'' between the words ''contracts” and
"prlc:";. in the penuiltimate line and substituting the word "and"
inste

Section 509(h)

The survelllance requirements which may be waived by the
agency head are specifically limited to those listad in the bill.
Further, we note that this section permits revocation of the waiver
Dy an agency head. We favor this provision since it provides the
Government with an opportunity to revoke a waiver if an agency
head determines that the contractor's activities so warrant.

Section 3(a) Findings:

This section provides that the laws controlling Federal pur-
chasing have become outdated, fragmented and inconsistent and
that existing statutes need to be modernized to focus on competi-
tion and new technology. R is further stated that the Cammiasion
on Governmeat Procurement (Cammission) has recommended that
a new consolidated statutory dase is needed.

In this connection the Commission recommended (Recommenda-~
tion A-2) that legisiation be enacted to eliminate incoansisteacies in
the two primary procurement stalutes and (Recommendation J-1)
that a program be established for developing the technical and formal
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changes needed to consolidate the procurement statutes to the extont
appropriate in Title 4l

In our view the bill should not include matters which are incon-

sistent with the changes sugzgested in the Commisaion's Recommen-
dations,

Cection 8 - Neflnitions

Since this section contains ai subsection (k) a definition of
the term price data we believe that it would be appropriate to
algo include the following definitinn of cost data: ,

"The term 'cost data’ rxeans all factual and
veriflable information including data in suzport
of judgmental factors applied in projecting {rom
the available data to estimates which can rea-
sonably be axpected to have a significant bearing
on the costa of a contract. It inciudes both the
facts related to costs already incurred and those
related to future costa, "

Title Il - Acﬂlsmon bz Comautlve Sealed Bida
Rectian 201 « Criteria For Use

This provision states ¢that acquisition by canpetitive sealed
bids should be used when all the listed criteria are present. Tae
use of 1he word "'should” appears to allow OFPP some latitude in
implementing these procedures. Further we note that criterion #6
Provldu that the competitive sealed bid methad is to be used if
‘the property is to be acquired and/or used within the limits of
the United States and its possessions.’ We believe that the place
of use is irrelevant snd recommend that this criterion be changed
s0 that only the fact that the property or service is to be acquired
within the limits of the Tnited Statea and its possessions is pertinent.

Correspondingly, Section 301 provides that competitive nego-
. tistion should be used when the criteria for the use of competitive
sealed bids contained in Section 201 or established pursuant to
Section 101(D) are not met. We favor the language in Section 301
o? the subject bill which appears to permit OFPP {o establish,

to Section 101(b) of the subject bill, additional eriteria
for the une of compstitive negotiation.
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Further, in view of the Commission Recomamendation A-3,
that competitive negotiation be used ag an acceptable and efficient
alternative to formal advertising and that procurement files Jdis-
close the reasons for using competitive methods other than formal
advertising, we recommend that the bill be aitered to make it
clear that the resaons for the use of negotiation be written and
included in the procurement f{ile. ,

§3_gtlon 202 - Invitation For Sealed Blds

Section 202(c) provides that purchase descriptions are required
to be set forth in functional terms ''to the extent practicable and
consistent with the needs of the agency."” The agency head is
required to approve any use of definitive product specifications.

The thrust of this section i3 to reduce the uge of detailed product
specifications, This provision worid apply not only to commercial
aroducts which were the subject of Commissgion Recrmumendations
D=3 and C-4 but £0 all products procured by agencies pursuant to
Title II of the subject bill, We believe this requirercent may
unduly 1{nhibit the use of definitive specificationg ia situations where
the bencfitas of standardization may cutweigh the advantages of pur~
chase descriptions atated in functicnal termns.

We note that a new section has been added getting forth a
sealed bid procedure which parallels the sresent two-step formal
advertising procedure get fortih in the Armed Serviceg Procurement
Regulation (ASPR) 2-500 .1976). We favor this section; however,
we suggest that a provision be added like that contained in ASPR
2-503.1 (1978) stating that the Government may request adiitional
inJormation and hold discussions with offerors in connsciion with
*he unpriced technical proposala.

Title IIT =« Aggghl’ton By Compgmin Ne@huan

Section 301 » Criteria For Use

Our comments concerning this secticn are set forth under
Section 201.

Section 302 - Solicitations

Section 302(a) provides that offers shall be solicited from a
sufficieat number of qualified sources so as to obtain effective
compaetition and that solicitations be publicized in accordance
with (he Small Business Act and proyided to interested scurces
upon request.
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Thig provision ia in accordance 'zith the zeneral thrust of
Cammission Recommendation A-4(b), which states that existing
legislation should be altered to provide for a competitive rather
than a "'maximum'’ aumber of scurces, for the public announce~-
ment of procurements and for honoring ressonable requests from
other sources to compete. Although the bill sets out the require=-
ment for the solicitation of sources in terms slizhtly different
from the "competitive'' oumber of scurces used in the Commission
Recommendation, we feel that the provision as drafted would be
a heneficial addition t{o the procurement system.

Section 302(c) states that ""solicitations shall not prescribe
performance characteristics based on a single approsh.” We
believe that traa provision, although consistent with e recom~
mendations of the Commission contained in Volume 2, Part C
of the Commissior. Report dealing with the procur:ment of major
systems is not appropriate for all negotiated procurements which
may also include procurements for supply, service or construc-
tion requirements. If retained it could prevent the Government
from designing and procuring by negotiation separate compoaents
or subsystems of a larger system. Further, it would inhibit
the procurement by negutiation of any supplies or services for
which the Goverament wished to specify the design of the service,
supplies, or construction project it required,

Accordingly, we recommend that this prouvision be altered
to state: 'to the maximum extent practicable solicitations shall
not prescribe performance characteristics based on a single
approsch, "'

Sl_t_lglo Source Exceptions
Secticn 304

Section 304(a) provides that sole-source negotiations can be
conducted only upon a determination by the agency head after
the initiation of competitive negotlation procedures that it is
impractical to continue with competitive negotiation because only
one prospective source is available; public exigency prevails; or
a national emergency is declared by the Congress or the President.

The Commnission recommended (Recommendsation A-8) that
sole-source procurements be authorized in those s ..aations where
formal advertising or other cwapetitive procedures can not be
utilized, subject to appropriate documentation and in such classes
of procurements as determined by OF PP gubject to the determina-
tion being approved at such level above the head of the procuring
activity as is specified in agency regulations.
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The bill goes teyond the Commission recommendation by
requiring in every case that the head of the agency make the
m~ecessary determination and by requiring in every case that a
formal snlicitation of offars be made. In many instances the
award of sole-scurce contra~tts is necesgitated bocause there is
clearly only one prospective supplier who can fulfill the Govern~
ment's needs. In these and oti'er instances it does not seem
worthwhile to require the agency to go through formal campetitive
negotiationa with other prospective supplicra.

In addition we note that Section 3(b) defines an executive
agency as including each military department. Thus it seems
that a military department head would have the authority to
select, and proceed with the design and develooment of, a non-
competitive (single concept) system for a major system acquisi-
tion if he determines that only one prospective gource is available.

Cn the other hand, CAIB Circular A-109 defines the Department
cf Defense ag an executive ageacy and the Secretary of Defense
would be the agency head. The Circular requires that the Secreilary
of Defense, and not the military department head, give the authoriza-
tion to proceed with the development of a single concept major acquisi-
tion. In view of mission area overlaps between the military depart-
ments, and the amounts involved in major acquigitions, we believe
that for major acquisitions, the authority to proceed with a single
gsolution should be with the Secretary of Defense.

Accordiagly, it is recommended that Section 304(a) be deleted
from the bill and Sections corresponding to Commission Recommenda-
tion A-8 and to the above recommendation concerning major systema
added.

Section 303 - Price Analysis and Cast Data

Section 305(a) provides that prior to any negotiated award,
change or modification of apy contract or subcontract the con-
tractor and any subcontractor shall be required to submit, or
identify in writing, with his proposal, price data. This data
shall be certified. In addition this seciion provides that nrice
analysis shall be used where; (1) the price i3 leas than $507, 000,
(37 a catalog or markst price {s involved, (3) the price is set
by law, (4) adequats price competiticn exists or (5) there was
a receat competitive purchase of the item.

We note that this section requires that all contractors and

subcontractors certify to the accuracy, currency and complete-
pess of the price data submitted. However, Section 303(c) only
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oravides for a contract price adjustment in the case of improperly
certified coet <ata. We 4 not believe that any purpose is served
by requiring a contrac.ur or subcontractor to certify his price
data.

Section 305(b) requires the submission and certification «f
cost data in connection with sole~scurce coatracts and for other
neotiated contracts where the conditions set forth ia 205(a) are
not met. (For our definition of cost data see our comment on
Saction 3 of this bill.)

_ It is often not evident how the estimated cost included in
the contractor's or subcontractor's proposed price is derived
from the factual cost data submitted or identified in writing.
}vfl suggest, therefore, that Section 305(b)(1) be revised as
ollows:

"The contractor and asy subcontractor shall be
required to submit or identify in writing, with

his proposal, cost data bearing on the reasonable~
ness of the estimated costs included in the offered
nrice and on the judzmental factors apolied in pro=
jectlng'trom the avallable ccst data to the estimated
costs,.

Further, in this recard we nots that, thore .8 no requirement
in this bill for a centractor to furnish with his owa submission,
the cost and price data of a prospective subcoatractor. Siace
proposed subcontract prices may be a substantial factor in a
prime contractor's propossl a requirement for subcontractor cost
and price ‘'~ta sir:llar to that contained in ASPR 3-807. 3(b)(1)
(1978) shouid be added,

Section 305(a) in comection with Section 305(b) substantially
altern the present statutory and regulatory scheme coacerning
cost or pricing data. The bill contemplates a dual system with
separate criteria for the submission of price data and for the
submission of cost data. We belleve that the dual system created
by the bill and as modified by the suggested changes represents
s significant improvement over the pregent system.

Title IV = Acquisition By Competitive £mall Purchase Procedures

Sections 40! and 402

These provisioas allow the use of small purchase procedures
{n procurements up to $10,000. It permits OFPP to determine

-10 -
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whether inflation has affected the 310, 000 ceiling and to increase
the 310, 000 amoun!, if required, -

This secticn follows Commission Recommendation A-7 regard-
ing the expanded use of small purchase procedures. Wa beliecve
the provision should be adopted.

Title V -« General Provisions
Saction 501 « Contract Tynes

Section S01(b) provides that the preferred form for all contracts
is the fixed-price type and that where techaical or {inancial riaks
are substantial, f{ixed-price contracts for shorter work incremems
are preferred (. icnger cost-type contracts. We believe that the
contracting agency should determine by analysis of all the factors
pertinent to a particular procurement which type of contract is
most suitable, Accordingly, we recammend that this provision be
deleted.

Seciion 504 - Multizur Contracts

Thia section provides that agencies can maks contracts for
property or scrviccs for pericds of not more than 5 years,
except for longer periods upem certification Ly the agency head,
when appropriations are adequate for the first year and the agency
head determines that the Government's need ig firm and contir aing
:nd that such a cotract will serve the b st inte . ¢ts of the United
States.

The provision i3 in accordance with Commissicn Recommenda-
tion A-2, which urges that all agencies be granted the authority to
enter into multi-year contracts.

However, we bellsve that the section should be altered to
provide that the payment of oblizazions after tha first year be
made subject to the avallability of funds,

We appreciate the opportunity to comment on S, 1284 and
we would be glad to provide any additional comment or informatioa
you may wish in cmcuon with this matter.

Sincerely yours,

Ccmptroller General
of the Uuited States





